LETTER OPI NI ON
96-L-121

June 11, 1996

M. Ron Ness

Deputy Comm ssi oner of Labor
Depart ment of Labor

600 East Boul evard Avenue

Bi smarck, ND 58505

Dear M. Ness:

Thank you for your May 13, 1996, letter asking whether the University
of North Dakota (UND) and the University of North Dakota-Lake Region
(UND-LR) are the sane institution or agency for purposes of service
on the State Enployees Conpensation Comm ssion under North Dakota
Century Code (N.D.C.C.) 8§ 54-06-25(2).

The relevant portion of N.D.C.C. 8§ 54-06-25(2) provides that “[n]o
nore than one enployee fromthe sanme institution or agency nay serve
on the conm ssion at the sanme tinme.” This provision was part of a
substantial revision to the section by the 1995 Legislative Assenbly.
See 1995 House Bill 1489. However, there was no definition provided
in the section for “institution” or “agency.”

State “agency” and state “institution” are defined for various
purposes in the Century Code. N.D.C.C. § 32-12.2-01(9) provides a
specific list of state institutions for state tort liability
purposes. It states:

“State institution” means the state  hospital, t he

devel opnental center at Gafton, the state penitentiary,
the Mssouri River correctional center, the North Dakota
i ndustrial school, the school for the blind, and the
school for the deaf.

N.D.C.C. § 32-12.2-01(9).

In contrast, for state travel expense advances, N.D. C. C
8 44-08-04.2(2) defines state agency:

“State agency” neans agenci es, boar ds, conmi ssi ons,
bureaus, offices, departnments, institutions, and any other
state governnental entities, and specifically includes the
| egi slative and judicial branches of state governnment.
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N.D.C.C. § 44-08-04.2(2).

Each of the state’s el even higher educational facilities is |listed as
an educational institution in N.D.C.C. 8§ 15-10-01, and all of them
are under the control and admi nistration of the State Board of Hi gher
Education pursuant to that section and N.D.C.C. § 15-10-11.

Relying on definitions such as that contained in NDCC 8§
44-08-04.2(2) where both agencies and institutions are “state
agencies,” and on the definition of “agency head” contained in
N.D.C.C 8§ 28-32-01(2) where an agency head nmeans “an individual or
body of individuals in whom the ultimate |egal authority of the
agency is vested by law,” wuld nake the use of the terns
“institution” or “agency” in NDCC 8§ 54-06-25(2) in conflict.
This is apparent because even though UND and UND-LR woul d be under
the final legal authority of the Board of Hi gher Education as an
“agency,” each one is also identified as an “institution” by N D.C. C
§ 15-10-01. This would create the anonmalous situation where
enpl oyees of each “institution” could serve on the State Enpl oyees
Compensation Conmission because they were enployed by separate
“Iinstitutions,” but, because they were under the control and
authority of the same “agency,” that is, the Board of Higher
Education, they could not serve.

However, statutes are to be interpreted to avoid absurd results.
Litten v. Cty of Fargo, 294 N.W2d 628, 633 (N. D. 1980).

It is apparent that the 1995 anendnent to N.D.C.C. 8§ 54-06-25(2)
whi ch added the |anguage in question (1995 N. D. Sess. Laws ch. 501,
8§ 2) was nmade to avoid filling the State Enployees Conpensation
Commi ssion’s four elected positions with persons having the sane
community of interest. Thus, even though the el even higher education
institutions are part of the sane statewi de agency, they are
identified as eleven separate institutions by ND.CC § 15-10-01.
The eleven institutions of higher education each receive a specific
appropriation in the higher education appropriation bill. 1995 N. D

Sess. Laws ch. 3. Furthernmore, under a statute and constitutiona

provision that disallows concurrent nmenbership on the State Board of
H gher Education to nore than one graduate of any one of the
institutions wunder the jurisdiction of the Board, the two-year
institutions listed together in ND.CC § 15-10-01(6) as junior
coll eges and the four-year institutions listed in ND.C C. § 15-10-01
are given the sane stature. See N.D. Const. art. VIII, 8 6(2)(a) and
N.D.C.C. 8§ 15-10-02. | understand the current nenbership of the
Board includes a graduate of UND and of Bismarck State Coll ege.
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It is therefore my opinion that even though all state colleges and
universities are under the control of one state agency, all are
treated separately as educational institutions wunder ND.CC
8§ 15-10-01 and are therefore separate institutions under N D.CC
8§ 54-06-25(2) which authorizes nenbership on the State Enployees
Compensati on Commi ssion by two higher education enployees so |ong as
they are not enployed by the same one of the eleven institutions
identified in NND.C. C. § 15-10-01.

Over the last few years the Legislature has placed various state
institutions under the control of existing state agencies or has
created a new agency for their admnistration. Exanpl es are the
State Hospital and State Devel opnental Center under the Departnent of
Hurman Services, the School for the Blind, School for the Deaf, and
the State Library under the Superintendent of Public Instruction, and
the State Penitentiary and Youth Correctional Center wunder the
Departnent of Corrections and Rehabilitation. These unbrella
agenci es also have other branches and divisions in addition to the
institutions placed under their control, sonme located in different

cities. Because there are only four elected state enployee nenbers
to the SECC, and nunerous conbined “agencies” and “institutions” in
state government, | encourage you to seek clarifying |egislation at

the 1997 legislative session that specifies the intended separate
nature of the interests that nay be represented on the SECC, by
clearly defining what constitutes the sane “agency” or “institution”
for purposes of NND. C. C. § 54-06-25(2).

Si ncerely,

Hei di Heit kanp
ATTORNEY GENERAL

rel/pg



